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Law granting in-state tuition to illegal immigrants goes to court

by Andy Hogue

Asitstands,a foreign national who obeys
thelawand getsastudent visa to study ata Texas
college or university pays more in tuition than
does an illegal immigrant.

Why? Because of alaw thar grants in-state
wition discounts to “undocumented residents”
who havelivedin Texas forthree yearsor more
and announce theirintention 1o apply for per-
manentresidency.

Lawbreakers pay less in mition than do
thosewho filed the proper paperwork tolivein
the US.:Suchisthe messageanti-illegal immi-
gration fawyers will likely convey when they
challenge in court a 2001 law that gives illegal
immigrantsaway toattend collegeatdiscounted
Texas-resident rates,

Thessuit, filed Monday in a Harris County
district court, charges that the 2001 law is a
violation of federal law. The suit names the
University of Houston, L.one StarCollege, and
Houston Community College, and was filed by
David A. Rogers of the Immigration Reform
Coalition of Tesas IRCOT) and former Texas
Supreme Court Justice Steven Wayne Smith.

Ten states — California, Hlinofs, Kansas,
Nebraska, New Mexico, New York, Oklahoma,
Utah, Washington and Wisconsin — have simi-
lar laws requiring that certain criteria be met

beforeanillegalimmigrant may receive in-state
tuition rates. In Texas, an applicant must gradu-
ate from high school and indicate intention to
file paperwork for citizenship.

Rogers said the suit follows on the heels of
an Attorney General’s opinion sought by Rep.
Leo Berman (R-Tyler) a year and a half ago.

In the July 29 opinion, Atty. Gen. Greg
Abbott said it was unclear whether portions of
Texas Hducation Code Section 54 violate the
federal 1996 Hlegal Immigration Reform and
Immigrant Responsibility Act, authored by U.S,
Rep. Lamar Smithin 1996 (1 SR July 31 ). Smith’s
legislation made Texas the first state to offerin-

state tuition and finandal aid to immigrants,
though asimilar Californialaw was ruleduncon-
stitutional by astate court of appeals (and is now
underreview by the Califi rniaSupreme Court),
Berman submitted his request foran AG
opinion afterthe Californiaappeals decision.
“The [California] court ruled that federal
Jaw says if you allow in-stare tuition for illegal
aliensvouhave 1o give in-state tuition to every-

one,” Berman said.

Bermansaid the answer from Abbott was
“arcal detailed thingand hard to read” ~ so he
met with IRCOT via a telephone conference,
when the lawsuit was planned.

Six months Jater, Berman said, “ITthey
finally gotthemselvesinto aposition to file suit.
Of course, that lawsuitwill likelyworkitsway ap
to the Texas Supreme Court, which will deter-
minc whether 8,000 illegal immigrants in our
systemshouldbe receiving uition. And I think
theyll urn them down.”

Sincethe Texaslaw waspassed (as HB 1403
in the 77th Legislature, authored by then-Rep.
Rick Noriega of Houston, a Democrat who
laterran for Licutenant Governorin 2000}, the
cost of providing higher education for immi-
grants has risen rose sharply.

According to 2 2006 study by /.SR’s pub-
lisher, the Lone Star Poundation, in 2003t cost
Texas an estimated $11.9 million to cducate
1,670 four-year university students whoare in
the U.S. illegally, and $6.5 million to facilitate
4021 illegalimmigrants in community colleges
and technical institutes. By 2005 that number
had increased to $21.9 million to teach 3,150
immigrants in four-yearuniversiticsand $12.8
million for 8,300 two-year college students —
agrand total 0f $79.2 million from 2003-05,

Flash forward a few vearsto 2008, and the
numberof students covered by allowances made
possibleby HB 1403 wasat 9,062, according to
an update of the study done by former 1.SR
correspondent James A. Bernsen. Cost esti-
mates vary from $36.8 million on the low end
10 $66.7 million.

A 2005 bill, SB 1528 (which attempted to
streamline the process fordetermining resident
and non-resident wition and make the stan-
dards uniform amongall collegesand universi-
ties) wasapproved by adecidedly more Repub-
licanlegislature. It did little 1o affect the risc in
cligibility, Bernsen wrote. The University of
Texas at Dallas had the most beneficiaries, he
wrote, and Houston Community College led
the pack in terms of two-vear institutions.

Itwould bedifficult, Bernsen wrote, tolearn
precisely howmuch financialaidis costing Texas
intermsof funds dispersed o illegal immigrants,
as the Texas Higher Education Coordinating
Board docs not calculate such statistics.

Rebecca Forrest, spokeswoman for

[RCOT, said Texas taspayers already spend a
large amount educating the children of illegal
immigrants in kindergarten through grade 12,
“Texastaxpayers already give thema generous
giftthat’s sufficient,” Forrest said.

APew HispanicCenter study Bernsen cited
inhis update noted there are between 643,000
and 814,000 children of undocumented immi-
grantsin Texas, costi nganywherebetween $5.05
t036.4 billionto educate them in public schools.

“We believe Texas isin clear violation of
tederallaw by giving cash grants toillegal aliens,”
Forrestsaid. “Texasis currentlytreating iflegal
aliens better than it treats legal residents and
American citizens, and we obviously want our
leadersin Texasto changethis situation. .. We
want people to come legally, obey our laws,
speak our language, and assimilate.”

Michael Olivas,a U niversity of Houston
law professor who assisted Noricgain drafting
HB 1403 wld the Houston Chromiclethat IRCOTs
lawsuitis based on “aflawed reading” of federal
law and Texasresidency requirernents. He told
the Chronicle that federal Taw allows states to
pass theirown laws forin-state tuition residency
requirements for undocumented students,

“Thestate can,and did act properly,and the
statute s constitutional,” Olivas said.

Rogers said there have been many ques-
tions asked of IRCOT on the ethical dimen-
stons to this situation — whether the state has
amoral obligation to educate “strangers within
the gate” so ro speak. Rogers cited the Lord’s
Prayer:“Torgiveus our trespasses as we forgive
those who trespass against us.”

“These peoplearc trespassers,” Re sgers said
ofundocumented students. “But whatit docsa’t
sayis, ‘forgive ourtrespassers andwrite thema big
check? That'swhat this awsuit is about.” o

We welcome your leads, suggestions

and comments. Please contact us af
512/832-4702, Fax 832-9905 or e-mail
lsr@lonestarreport.ora.

“*



